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L Introduction
Translating reform ideology

into practical reality is no easy
task. F.ven more taxing is attempt
ing to change public perceptions
and attitudes on a controversial
topic such as rape law and legis
lation. No other area of law is av^
dynamic and has been as success-
ful in changing public and legal
pen^eptions as the law ot rape.
With few excepl.ions. all states
hav(^ r<'vis<'d. reformulated and
redefined rape in the lost 20
y(»ars.'The legislatures have been
nverwlK'lnicd hy dedicated reform
ists from all sectors <»f society,
and fmni hutli genders, who ])er-
cM'ive the need U^y drastic refor

mulation in the law ofrape. Leigh
Beinen notes.

The law leads and the law
follows. Activists lobbying for
rape reform persviade the legis
lators, who when they pass
rape reform legislation are
themselves leading public opin
ion in the directiim ofaccepting
the need to reform. Feminists
have been able to make head
way with solid legal arguments
and hy appealing to the legis
lators as lawyers. Legislators
have been reluctant to come
down on tht^sidc of a tradition
al rapestatute when thephilo
sophical basis of that statute
has been pointed out.

The success of rape reform basic
ally results from the reformists'
cog'":l. remedies to past legal in
equities. Kxamples include:

1.1 \'icLims' St-;- ual lU'hjwif):
Impeachablp While J)o-
fendant's Previous Sex
ual Offenses Irrelevant.

2.) Only Women Suffer
Sexual Abuse and Rape.

Reform Solution
Hoi) 1Victim's and Defendant's Sexual
Behavior is Equally Irrelevant.

3. I Utmost Resistance by
Victim of Rexual Assault.

Adopt Sex-Neutral 1legislation Which
is Not Discriminatory Towards Men
or a Violation of tne Equal Protection
Clause and Will Protect Males From
Sexual Abuse.

Victim Does Not Have the Burden of
Proving Her Honesty or Her
Innocence.
^ * A *1 i *

The reionnists position is
simply too lucid to shrug off, and
the end result is passage of new
legislation which will incorporate
and attempt to codify the reform
ideology. Most critically that
ideology will also be tested in the

arena of prosecutorial behavior
since "rape law was reformed in
large measure to enhance the
effectiveness of prosecution."'' In
short, what looks good on the
chalkboard does not always score

(Continued on page col. 1)
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The New Sexual Offense Statutes

(Continued from page 1)

points on the field. New^Jersey
passed a comprehensiv^reform
package entitled, Sexual Offen
ses'^ in 1979. The statute includes
nearly all reform designs includ
ing: sex-neutral eligibility, de
finitional changes in rape, aboli
tion of the resistance requirement,
ehmination ofany spousal exemp
tion defense and mistake of age
defense and amended rules on
character evidence. But how is
this new statute working? Can it
be labeled a reform effort which
really has effect or is it simply
words without substance? How

C- do New Jersey prosecutors feel
about this statute? Are they
pleased with its construction?
Does its design make the adjudi
cation 'of rape claims easier or
more equitable? Do prosecutors
see the reform ideology working
in the daily litigation of sexual
offenses? If anything does the
statute assist the prosecutor in
his or her efforts to clear the
streets of sexual offenders? Do
they perceive the new Sexual
Offense statute as being a success
or simply an ideological drearn?
The queries posed form the basis
for this work in hopes that some
measurement of prosecutorial
perceptions can be made concern
ing New Jersey's refonn statut

11. Method and Procedure

This research makes no claim
for scientific or statistical in
fallibility, but instead merely
surveys by percentage the number
of responses and comments from
a constructed questionnaire
(Appendix A). The questionnaire
was mailed to all 21 County
prosecutors throughout the state
ofNew Jersey and was forwarded
with a cover letter (Appendix B)

' explaining the purpose of the
study. A response deadline was
noted in that letter. A second
notice was mailed out again
requesting a quick response.
Phone calls to the few remaining
counties were made periodically
thereafter. The response rate was
over 85% with all New Jersey

rufAcorntnr AffirPS fG-

A. Questionnaire
Various areas of rape reform

were reviewed in the question
naire and include;

1. Change in Terminology:
From Rape to Sexual Offenses

(Question 1)
2. Sexual Neutrality: Rates of
Male Utilization

(Question 2, 3, 4, 9)
3. Penetration: New Standards
in Law

(Question 5, 6, 9)
4. Resistence Requirements
and Consent

(Question 7)
5. Marital/Spousal Rape

(Question 8)
6. New Reform Suggestions

(Question 10)
Essentially, each prosecutor was
asked his or her opinion on these
given topics and then asked to
make a short comment. As will
be clearly seen, the comment'
sections of the questionnaire
produced most enlightening
thoughts on this legislative re-

' form and the project will incor
porate many of them. Responses
to each given question were then
tabulated and will be presented
in rounded percentage form.

in. Results of the Survey
A. Change isi Terminology:
FromRape to Sexual Offenses

Advocates of rape reform often
propose the completeelimination
of the term "rape" from reform
legislation. Past history and
underlying emotions about "rape"
are so deeply tainted that a new
term might foster new attitudes
or at least less prejudiced feelings
about the crime.'' In addition, the
term "rape" is automatically asso-

' dated with female victims and
any statute purporting to be sex-
neutral would have an inherent
bias to overcome. Thus, in some
states the crime ofrape is labeled,
"criminal sexual conduct"^' or as
in New Jersey and other states,
"sexual assault."''

The change in terminology was
also favored since it would protect
wider groups of peole equally, as
well as prosecute more types of

minfl Idppdft "Amaiornroblem

lii U 1" tJ e:^ I'l ii> CJ Cl 11

punished only ment engaging in
unlawful vaginal intercourse, and
did not punish forcible anal or
oral sexual acts against males or
females."^ Granted other stat
utes like lewdness and sodomy
existed, but a quick perusal of
their content nfianifest less 9^rin-_
gent enforcement powers arid
more lenient penalties. Aside

TABLE
Change in Terminology: From

No Difference
Less Prejudice from Jurors
Improvement in Ease of Presentatio

* # >u «

The responses indicate at least
the awareness that the older term
"rape" was fraught with nega
tive emotion and unrealistic for
this era. Comments from the
prosecutors stressed the sensibil
ity of the change, characterizing
"sexual offenses" as a broader
definition which is more appro
priate and realistic. Another
prosecutor stated, "the new de
finition appears to be clearer; it
also covers just about every man
ner in which a sexual-offense
could be committed."^ Those who
argued that the new definition
made no difference gave little
explanation except one prose
cutor who noted that the jury is
given a full explanation of the
change by the judge. Hopefully,
in time, there will be no need to
explain.

B. Sexual Neutrality: Rates
of Male Utilization

Traditional rape laws concern
themselves with women as vic
tims and men as perpetrators of
the offense. Reform advocates
argue that the degradation of
sexual invasion and humiliation
can be suffered just as easily by
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punished only ment engaging in
unlawful va^nal intercourse, and
did not punish forcible anal or
oral sexual acts against males or
females."" Granted other stat
utes like lewdness and sodomy
existed, but a quick perusal of
their content manifest less strin
gent enforcement powers and
more lenient penalties. Aside

from 14th Amendment questions
ofequalprotection, the newtermi
nology of sexual offenses would
hopefully ease the task of prose
cution. How New Jersey prosecu
tors view the change in terminol
ogy seems clear enough. When
asked whether the new definition
assisted them in the presentation
of cases the responses were:

TABLE 1

Change in Terminology: From Rape to Sexual Offenses
Number Percentages

No Difference ^
Less Prejudice from Jurors 0
Improvement in Kase of Presentation 13 u/o

The responses indicate at least
the awareness that the older term
"rape" was fraught with nega
tive emotion and unrealistic for
this era. Comments from the
prosecutors stressedthe sensibil
ity of the change, characterizing
"sexual offenses" as a broader
definition which is more appro
priate and realistic. Another
prosecutor stated, "the new de
finition appears to be clearer; it
also covers just about every man
ner in which a sexual-offense
could be committed."® Those who
argued that the new definition
made no difference gave little
explanation except one prose
cutor who noted that the jury is
given a full explanation of the
change by the judge. Hopefully,
in time, there will be no need to
explain.

B. Sexual Neutrality: Rates
of Male Utilization

Traditional rape laws concern
themselves with women as vic
tims and men as perpetrators of
the offense. Reform advocates
argue that the degradation of
sexual invasion and humiliation
can be suffered just as easily by

it If i/,

men and young male children,
and while the frequency of crim
inal acts may be less in number,
the severity and odious results
arc the same for both sexes. There
is no justification for the per
ception that the "female is a
unique creature, harmed in some
unique way by untoward sexual
behavior . . The reaUties of
prison life,incestuous fathers and
mothers and other assorted sce
narios call for a sex-neutral
statute. New Jersey is one ofover
35 states which' ^apply their pro
scriptions equally to both genders.

The questionnaire hoped to
measure prosecutor opinion on
the efficacy and impact of this
sex-neutral redesignation. First,
the size of the caseload was re-
viev/ed and overwhelmingly no
significant change occurred:

Question 3 addressed male
utilization of the new statute.
The findings apparently demon
strate little hard evidence that
males are taking advantage of
the neutrality.
If anything the majority ofprose
cutors with comments clarified
the question by noting that most
who utilize are young boys.

TABLE II

Sexual Neutrality/Impact on Caseload
N umber Percentage

No Significant Change 17 94%
Marked Increase by Males 1 6%
Less Serious View of Women's Cases 0

TABLE III

Sex-Neutral Designation/Number of Males Utilizing Statute
Number Percentage

0 4 22%
1 .X Q
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Announcement

Janice Davis Miller has op'
her office at the Soho Hous
Shrewsbury Ave., Red bank 0'
(201) 741-6769.

M. K. Schlesinge
Joins Carteret Savii

Advisory Board

Marvin K. Schlesinger, a
dent of Livingston, N.J.
Boca Raton, Fla., has
elected to the southeast Fl<
Advisory Board of Carteret
ings and Loan Association,
announcement was made by
ert B. O'Brien, Jr., chairmj
the $3.8 billion-asset Carter-

Schlesinger is a princip
the Newark law firm of I
Schlesinger & Breitman,
which he joined in 1926. In
he was attorney in charj
formation of Carteret Bui
and Loan Association, prec
of Carteret Savings, and pe
pated extensively in other
ings institutions formation;
mergers.

A member of the Essex Co
New Jersey and Americai
associations, Schlesinger
appointed Special Mast«
Chancery and admitted to
tice before the U.S. Sui
Court. He received his pi
and legal degrees from Ri
University Law School.

As an Advisory Board
ber, Schlesinger is respoi
for keeping Carteret's ma
ment apprised of the needs
12 branch offices in Palm 1
and Broward counties, ar
sisting with the developm-
the association's local bus
Carteret also operates bra
in Lake, Manatee, Pinella
Polk counties, as well ;
offices in New Jersey.

NALS Annoiinci
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TABLE III
Sex-Neutra! Designation/Number of Males Utilizing Statute

Number Percentage
0 4 22%
1-5 9 50%
5 or above 5 > 28%

Number
17

1
0

Percentage
94%

6%

1982-83 1981-82 1980-81

Court Year Court Year Court Year
(1st Half) fist Half) (1st Half)

387 422 367

164 145 163

551 5f>7 530

/ED
^T•

ge) 93(24.0%) 88(20.9%) 88(24.0%)
59(36.0%) 54(35.2%) 41(25.2%)

^ 152(27.6%) 142(25.0%) 129(24.3%)

Recom
s Reviewed mended Approved

1.350 13 7

23 19

dge; 93 86 88

dge) 7
59 54 41

191 165 148

1Opinions can publish two-judge opinions only
opinion below i.s published, or if specifically

lublication by the j Part with approval of the
Administration.

There have been no cases in
volving male adult victims.
No ni'^mbers of our squad can
recr^ir a case involving an
adult male ^ctim in the last

We have had
many calf's involving sexual
a^ns<-'of juvenile males. There
wore also iuany of these cases

the old law.'-'

Other signilicantcomments in
cluded a reierencc to the new
statute im-iLLiy replacing old
staM.ites like sodomy and de
bauchery of minors which were
just as effective. In fact this
frj qaently occurred in the com-
m ^nts since prosecutors who have
extensive experience can make
the comparison between the old
.^nd new, and they rightfully
question whether the new legis-

ices anything but replace
tncolf! Tnsome prosecutor's eyes
iof;al reform is just changing the
pnckuji hig or labels of the under-
Iving product.

portion ofthesurvey lastly
so 1. ht to see whether or not the
ra. a rotorm legislation was help-
f'l - the state's efforts to prose-
f male sexual child abuse.

penalties and societal
: j'.t;< .\ient on sexual abuse on male
rMildron has been somewhat less
vvric. Proponents of rape reform
hi/pccl to remedy that injustice by
adopting statutes which would

enforced equally. The results
;.piii'ar slightly conclusive that
j;) o vecutors are pleased with the
construction of the sex-neutral
legislation.

(('ontinued on page 18. col. 2)
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in Lake, Manatee, Pinellas
Polk counties, as well as
offices in New Jersey.

NALS Announces
Regional Seminar

Saddle Brook

The National Associatio:
Legal Secretaries Internati
(NALS) will sponsor a contin
legal education seminar this
in Saddle Brook, New Jerse
September 10 at the Saddle B
Marriott Hotel.

The seminar will consif
sessions on:

Products Liability—what
wrong and what to do abo
ERTA & TEFRA—how the
feet you; Career Developm(
the staircase to success;
Controlling the paper c
through systems.

The "Products Liability"
"Tax Law" sessions will run
currently from 8:30 a.m. to
noon, followed by a ca
luncheon. Afternoon sessioi
elude "Career Development"
1:30 to 2:45 p.m. and "Syst
from 3:00-4:30 p.m.

The seminars will give ps
pants an opportunity to hej
perts on each topic, ask quesi
and discuss issues relatir
their own job responsibiliti<

Registration fees, which in
speaker handout material
NALS binder, luncheon an
beverage breaks, are $6
NALS members and $80 foi
members. There is a $10 la
for registrations receivec
than 20 days prior to the sen
Registration at the door is
space available basis onb
requires payment offee, incl
late charge.

For more information c(
NALS Headquarters, 30
Skelly Drive, Suite 120, ^
OK 74105; (918) 749-6423.
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TABLE IV

v^^ex-Neutral Designation/Factor inReducing Male Child Abuse
Number Percentage

Yes 9
No I
No Response

39%
11%

n« '>

C. Penetration/New
Standards in Law

Rape statuteshavehistorically
been defined narrowly, making it

: difficult for the prosecution to
i win its case, and incredibly easy
=for the defendant to manipulate

the language of the law. A smart
rapist knows how the law is
written and will keenly plot his
acts accordingly especially in the
realm of penetration of a parti
cular bodily orifice. The term
"penetration" usually encom
passes vaginal-penal contact, but
rape reform has broadened that
definition to include "cunnilingus,

fellatio, or anal intercourse be
tween persons or insertion of the
hand, finger or object into the
anus or vagina either by the actor
or upon the actor'-s instruction.
The depth of the insertion not be
relevant...""'

The reform effort appropriately
makes the distinctions of orifice
iudicrious and recognizes the
sanctity of the human body and
that any brutal sexual invasions
are to be treated with harsh re
sults.

New Jersey's legislation has
the support of its prosecutors in
this specific area.

TABLE V

New Definition of Penetration/Ease of Prosecution
Number Percentage

Easier to Prosecute
No Difference
No Response )-
More Difficult to Prosecute 0

12%
11%
11%

/

a

/

W
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The popularity of the new pro
vision on penetration appears
throughout the comments with
the prosecutors noting,

Lay persons are surprised to
learn that penetration can re
sult f^rom an objectin addition
to a penis."
Certainly these newdefinitions
of penetration have widened
the scope of sexual offense
prosecutions.i''

In general the responses indicate

an appreciation ior latitude and
flexibility in rape definitions,
something grossly lacking in the
antiquated versions ofrape legis
lation.

Question 6 in the survey at
tempts to compare the negative
responses in Question 5 with the
utilization of the new legislation.
The results indicate at least in-
ferentially, that a prosecutor who
utilizes the new "object" or in
strument of the legislation will
tend to see its value.

>!« ^

TABLEVI

Penetration by Object/Instrument/Utilization
Number Percentage

Yes 12
No 6 33%

D. Resistance Requirements to make resistance an unreason-
1 -T' nhle or Dossiblv unhkely choice

c r e e n c

-on ine pari ui uie viubxm

especially if manifested by
physical injuryZ-^ '̂

New Jersey prosecutors cannot
live the reform dream since, "re
gardless of the law, a jury, as a
practical matter, still wants to
see proofthat the victim resisted.'- '̂'
E. Marital/Spousal Rape

Nothing is more controversial
than marital rape and the legal
commentary of this dilemma is
magnanimous^"^. Numerous ra
tionales are put forth in the
reform position including a
woman's sexual integrity and
right to deny sexual access, the
invalidity of the male property
argument, and the rapid increase
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TABLE VII
for Ef

Yes
No

Number
14

4

:!s

Obviously, the numbers portray
an allegiance to the statuatory
scheme, and as the comments
make known, at best manifest a
hopeful optimism that a case is
possible. A typical comment was.

While prosecution for spousal
rape is possible in New Jersey,
as a practical matter, it is
virtually non-existant. . . the
only circumstances in which I
can envision a successful prose
cution is where the victim suf
fers serious injury or where
the couple though legally still
married, have been separated
for a long time... Apart from
these situations, I simply do
not believe that juries have
any desire to interfere in the
marital relations or disputes
of a husband and wife.-'^

Generally, the insights provided
by the prosecutor seem to charac
terize the general public and the
jury sys^tem as highly prejudicial
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No Changes
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No 6 33%

D. Resistance Requirements
and Consent

New Jersey's legislation at
2C:14-5(a) makes a straightfor
ward statement on the role re
sistance plays in rape adjudica
tion:

The prosecutor shall not be
required to offer proof that the
victim resisted, or resisted to
the utmost, or reasonably re
sisted the sexual assauU. in
any uffense proscribed by this
chapter."'

Resistance requirements have
long been part of a virtuous
woman's rape survival kit, at
least in the pre-rcform era. Prove
rosistaiice and it follows that
consent did not occur and there-
Rire a rape <x"curred. The toliowiiig
reasnning has bei?n (.'xhciustivf-ily
reviewed.'• lawn ;;rr unique
in requinng self-help by the victim
to rptabiish commission ot a

n 1 u

cnmL'.

The absence of resistance can
be justified in diverse ways: first,
recent studies of rapists and appro
priate responses by victims clear
ly demonstrate that resistance is
the worst choice of tactics''';
second, police agencies ^nd rape
task forces are now uniiorm in
their hesitancy to recommend re-
yistancc''"; third, the socialization
processes women experience tend

to make resistance an unreason
able or possibly unlikely choice
of responses, since the victim has
"developed a view|of feminity
which becomes a part of herself
image and includes the qualities
of being gentle, kind and emotion
ally supportive, prMective, under
standing and above all, physical
ly nonwggresyivr"the
resistance requirt-^i?t ussurnes
that there is a norm or objective
pattepf^n wluch people respond
to crisis siiutJtions, It assumes
that the passivpersonality be
comes aggressive; thai the weak
person becomcs herculean, and
that all victims ro;\iront the
rapist rather than blotting them
nut of riind, space nnd time.
Requiring resistance, or evalu
ating its qiiality is a simple
response to deeply subjective
state of mind.

Plainly, New Jersey's legisla
tion mak'^s proof of resistance
completely unnecessary, and the
reform id^a^jL^y has been trans
lated into^'w uealisticaliy, the
pT^Secutor '" KTiow that juries
march a rh'k.ent beat, sub-
liminall; sull wanting and
iioping ir it Sume resistance
comes fortl n jm the victim. With
little disaf; '••"nent, the prose
cutors feel«' It the elimination of
the resists; I>''• 'Standard has made
no differ*- •

i: v\i
mount of -H''' by Prosooution

Mumlvi. Percentage

TAP.L
Stand a rds/ANew RosssLanc«

•j i7%
15 83%

U #

Regardle.
seems th^it

the overall chance for a suc
cessful prosecution is en
hanced by proof of resistance

iicreenScan

A Mental Defective or Person
Incapacitated by Age

No Changes
Problem of Competent Child

, Witnesses
Redefinition of Agg. Sexual Assault

♦ «

Specifically the comments ex
hibited displeasure for the word
ing and construction ofthe statute
for victims who are mentally in
capacitated, mentally defective
or physically helpless but who
are not covered by varied provi
sions in the reform statutes.

In essence "there is certainly a
gap in the sexual offense statutes
regarding protection of"mentally
defective" persons, as defined in
N.J.S.A. 2C:l4-l(A)(h). The only
protection that these people have
after the age of 16 is in two
narrow situations.The first, under
N.J.S.A. 2C:H-2{A)(5)(B) occurs
when an actor has intercourse
with a mentally defective person
and is aided and abetted by one

i or more persons. The second,
under 2C:14-2(C)(3), occurs when
an actor has intercourse with a
mentally defective person and
the actor has some supervisory
or disciplinary relationship with
the victim.

Apart from these circum
stances, a mentally defective
person, no matter how incapable
they may be of understanding
what isgoingon, is not protected
unless the case can be prosecuted
under the statutes involving age
difference or force." '"

The survey was filled with
other equally eloquent com
ments, and the project was great
ly enhanced by their inclusion.

One final note on the question
naire is necessary. Question 9
was included primarily to verify
the validity of the responses
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Prosecutors generally praised
the reform language but routinely
staled "juries still want evidence
of resistance.'" ' Another posed
this thought,

>j

of the statute it
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in battered woirten ana aomesuc
violence. "The repeal of the
spousal exception has been one
of the most difficult issues to
lobby through state legislatures.
The idea of a woman's approp
riate place is, for most people,
inextricably linked with concepts
of marriage."^"

New Jersey has fostered the
reform doctrine by holding that,
"no actor shall be presumed to be
incapable of committing a crime
under this chapter because of...
marriage to the victim.'"'^''

Question 8 asked the prosecu
tors to evaluate their chances for
success under the reform legisla
tion.

tatutes
•on the part of the victim
especially if manifested by
physical injury."^''

New Jersey prosecutors cannot
live the reform dream since, "re
gardless of the law, a jury, as a
practical matter, still wants to
see proof that the victim resisted.''^
E. Marital/Spousal Rape

Nothing is more controversial
than marital rape and the legal
commentary of this dilemma is
magnanimous-'"'. Numerous ra
tionales are put forth in the
reform position including a
woman's sexual integrity and
right to deny sexual access, the
invalidity of the male property
argument, and the rapid increase

Male Child Abuse
Percentage

bO%
39%
11%

41 >t< « f '

anal intercourse be
ns or insertion of the
r or object into the
na either by the actor
• actor's instruction,
f the insertion not be

n effort appropriately
listinctions of orifice
and recognizes the
the human body and
utal sexual invasions
eated with harsh re-

5ey's legislation has
, of its prosecutors in
; area.

Spousal iiape/Potentaai
TABLE VIII
ential for Effective Argument

Number Percentage

W6f Prosticution
iber Percentage

Ation for latitude and
in rape definitions,
grossly lacking in the
versions of rape legis-

6 in the survey at-
.:ompare the negative
n Question 5 with the
of the new legislation.
3 indicate at least in-
,that a prosecutor who
2 new "object" or in-
>f the legislation will
its value.

Obviously, the numbers portray
an allegiance to the statuatory
scheme, and as the comments
make known, at best manifest a
hopeful optimism that a case is
possible.Atypical commentwas,

While prosecution for spousal
rape is possible in NewJersey,
fis a practical matter, it is
virtually non-existant . . . the
only circumstances in which I
can envision a successful prose
cution is where the victim .suf
fers serious injury or when;
the couple though legally still
married, have been separated
for a long time .. . Apart from
these situations, I simply do
not believe that juries have
any desire to interfere in the
marital relations or disputes
of a husband and wife.-''

Generally, the insights provided
by the prosecutorseemtocharac
terize the general public and the
jury system as highly prejudicial

against this set of facts. Public
attitudes have advanced marked
ly in the law of rape, but seem
hesitant to cross the threshold of
internal family relations.

Case law which exists on the
new legislation concerns the
issues of spousal rape, and some
excellent opinions have come
forth from the New Jersey Su
perior Court."' Instead ofcreating
legal turbulence, it appears the
statute is being accepted and
tested without .significant contro
versy.

F. New Refoi-ra Suggestions
One of the chief justifications

for performing this study wasto
derive new ideas and legal in
sights into how this reform legis
lation can be bettered. It would
appear that New Jersey prose
cutors are generally content with
the statute's design. However
some major points for review were
posed.
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iistance an unreason-
sibly unlikely choice
s, since the victim has

a view of feminity
•mes a part of her self
includes the qualities
Ulo, kind and emotion-
tive, protective, under-
rid above all, pliysical-
ressive."-' Lnstly, the
requirement assumes
is a norm or objective
which people respond
ituations. It assumes
asi5ivf^ personality be-
rcssive; that the weak
:omes herculean, and
/ictims confront the
ler than blotting them
nd, space and time,
resistance, or evalu-

^w»q\iality is a simple-
to a deeply subjective
ind.
New Jst'sey's legisla-

is proof of resistance
y unnecessary, and the
?ology has been trans-
law. Realistically, the

.irs know that juries
a different beat, sub-

/ still wanting and
h.at some resistance
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lless of the statute it
t

•rfrall chance for a suc-
1 prosecution is en-
d by proofof resistance

Specifically the comments -. k-
hibited displeasure for the ^y>i-d-
ing and construction of thf statute
for victims who are nKnu-ull.v
capacitated, menta% defective-
or physically hel^3s bur who
are not covered by varj- d provi
sions in the reform wtaiotf

In essence "there is certainly a
gap in the sexual offensesr-atntps
regarding protection of''mentally
defective" persons, as defined in
N.J.S.A. 2C:14-l(A)(h^ The only,
protection that these people have
after the age of 16 is :n two '
narrowsituations.The first, under
N.J.S.A. 2C:14-2(A)(5)(B) occurs
wiien an actor has intercourse
with a mentally defective person
and is aided and abetted by' one
or more persons. Th£#v<^<>nd>
under 2C:14-2(C)(3), hen
an actor has intercourse wi.h a
mentally defective yjerfson fnd
the actor has some supervisory
ordisciplinary relatioij^hm with
the victim.

Apart from these rircum-
stances. a mentally f^-Teotive
person, no matter how i.iciipable
they may be of understanding
whatis going on, isnot \vv el ected
unless the case can be prosecuted
under the statutes inv-iving age
difference or force.""'

The survey was filled with
other equally eioquyit com
ments, and the projecrWMfi great
ly enhanced by their inchision.

One final note on the question
naire is necessary. Question 9
was included primarily to verify
the validity of the responses

concerning sex-neutral designa
tion, and the new penetration
definition. No negative responses
4;;fye forth on either category.
: uiswer (c) on the admission of
character evidence did receive 2
»M«gative comments. When one
' onsiders the present constitu-
Ilonal dilemma posed by the con-
Irontation clause and rape shield
provisions, adverse comments are
i-ot surprising.

IV COElciliSiOB

At the heart of reform lav/ in
rape is pure emotion with people
striving to make right a sad his
tory. The impetus for rape reform
continues because for all practical
purposes women have to prove
that they are worthy of our laws.
Defendants in this crime are
really quasi plaintiffs while
women who assert the act must
prove it.''"

New Jersey's bold attempt to
soothe past wounds appears to be
working a little bit at a time.
"Inevitably, reform statutes will
accomplish less then their drafters
had hopes."But the passage of
New Jersey's law is a strong
political and social statement.
The prosecutors of New Jersey
who daily toil with the reform
seem quite contented and eager
for more. That is a success story
in itself, for the reform has
permeated the institutions par
tially responsible for the historical
inequities. There is new blood
and new mind-sets. Incredible as
it may seem there was near un-

(Continued on next page)



v/x^OLAnW.'*^


